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RECENT IMPORTANT DECISIONS 143 

Street Railroads— Last Clear Chance Doctrine.— Plaintiff was driving 
north alongside a street car track upon which a car was approaching from 
the south. When the car was distant about two hundred feet he started to 
drive across the track, but discovering his inability to cross he endeavored to 
turn back and was struck by the car. The motorman made no effort to check 
the speed of the car. Held, that the defendant was liable and plaintiff was 
not guilty of contributory negligence as a matter of law. Indianapolis Street 
Ry. Co. v. Bolin (1906), — Ind. App. — , 78 N. E. Rep. 210. 

The prevailing opinion in effect lays down the doctrine that although the 
plaintiff was negligent in so driving upon the track, yet, if the accident might 
have been avoided by the exercise of reasonable care on the part of the 
motorman, defendant is liable. This principle known as the "last clear 
chance" doctrine is accepted in nearly all jurisdictions. Lee v. Market St. Ry. 
Co., 135 Cal. 293 ; Orr v. City Ry. Co., 94 Iowa 423 ; Peterson v. N. Y. C. Ry. 
Co., 94 N. Y. S. 22; Rapp v. St. Louis Transit Co., 190 Mo. 144; Taylor v. 
Houston Electric Co., — Tex. App. — , 85 S. W. 1019. Comstock, J., dissents 
on the ground that this doctrine does not apply in this case because plaintiff 
and motorman were in equal fault and the motorman had as much reason to 
anticipate that plaintiff had time to cross the track as had plaintiff to believe 
so. He said that if two parties are contemporaneously in fault and by their 
mutual negligence an injury ensues to one the doctrine of last clear chance 
cannot apply. These positions are interesting in view of the case of Robards 
v. Indianapolis St. Ry. Co. (1903), 32 Ind. App. 297, discussed in 2 Michigan 
Law Review, 152. In that case a boy was riding a bicycle close to a track 
when a street car struck him from behind and the motorman had reason to 
believe that, unless he slackened the speed of the car or gave warning, he 
would strike the bicyclist. Comstock, J., gave the prevailing opinion and held 
that the company was not liable because plaintiff's negligence in riding so 
close to the track continued up to the time of the accident. It would seem 
that the Indiana court has wisely abandoned a dangerous precedent as set 
forth in the latter case in view of the position and prevalence of street rail- 
ways and the increasing danger from high speed and the reckless manage- 
ment of motormen. 

Taxation — Transfer Tax — Proceeds of Insurance Policy. — New York 
Laws of 1806, C 908, § 220, sub. 2, p. 869, imposes a tax upon the transfer of 
property "when the transfer is by will or intestate law of property within the 
state, and the decedent was a non-resident of the state at the lime of his 
death." Under this provision it was sought to tax the proceeds of a policy of 
life insurance issued by a domestic insurance company to a resident of New 
Jersey, in which state the company had designated a person on whom process 
might be served, when the policy had not been at any time in the state of 
New York after it was issued and the proceeds had been paid to a foreign 
executor of the insured. Held (O'Brien, P. J., and Clarke, J., dissenting), 
that the proceeds of the policy are not "property within the state," subject to a 
transfer tax. In re Gordon's Estate (1906), — App. Div. — , 99 N. Y. Supp. 
630. 



